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1. The traditional sources of public international law
tioned 1n Article 38 of the Statute of the International Comi.ltre fll}elf-
tice according to which the International Court shall é) l ,(-) ( ;lb
outes submitted to it RN Sl

«q. international conventions, whether general or particular

: . establishing rules
expressly recognized by the contesting states: B

b international custom, as evidence of a general practice accepted as law;

¢. the general principles of law recognized by civilized nations:. .~
Article 38 also adds, as subsidiary means for the determination of
rules of law, “judicial decisions and the teachings of the most highly
| qualified publicists of the various nations”.
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It is clear that these sources of international law, as drafted
nearly ninety years ago, no longer reflect the realities of interna-
tional relations. The Charter of the United Nations indicates that
decisions of the Security Council, adopted in accordance with the
(Charter, are binding upon all Members. (1) Furthermore, the Gen-
eral Assembly of the United Nations has limited powers of decision.
mainly concerning budgetary matters as provided for in Article 17

of the Charter. (2)
These articles of the United Nations Charter and analogous pro-
visions in the constitutions of other intergovernmental and supra-

(l) Art. 25 “The Members of the [Tnited N ations agree to m-('vpt and Carry ont the decisions

. . . ’ _ R Mhantar’
of the Security Council in accordance with the present (‘harter
(2) Art. 17 : “1. The General Assembly shall consider and approv
zation.
2. The expenses of the Organizatio:
y 3
General Assembl e

e the budget of the Organi

. <hall be borne by the Members as apportioned by the
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national organizations confirm that international obligations

States are derived from other sources than those mentione ,Of
Article 38 of the Statute of the International Court of r

.\ . J ustice, To
the extent that States. the primary actors in internationg| relatj
atlong

and principal subjects of international law. decide to participate ;

organized and institutionalised relations. they commit themsellen‘
19 accepting the obligations stemming from this participation‘. TliS
binding decisions of these organs and organizations can be v ;

as collective unilateral decisions or acts.

These legal acts are wunilateral in the sense that they emanate
from one single legal entity (such as the Security (‘Ourlcil}. but they
are collective in the sense that they have been taken within a mulv-
tilateral organ, after lengthy negotiations and in accordance with
the agreed rules on decision-making. While aets of international
organizations have been the object of innumerable (3) publications
their unilateral character has hardly been the object of serious dl%

cussions. It is not our purpose to deal with these acts although we
recognize their unilateral nature as qualified supra. |

2. When dealing with unilateral acts of States we are confronted
with two major difficulties of a semantic nature. The first problem
is one of linguistics and concerns the qualification of a unilateral act
for which the English language does not seem to be very helpful.
Whereas in French, Spanish. Italian and (German, a unilateral act
1s qualified as an acte Juridique, acto juridico, negozio gruridico,
Rechtsgeschdft, the English rendering is'simply unilateral act. This
expression does not explain the subtleties behind the German words

Rechtsgeschift and Rechtshandlung, or the difference between the
[talian words atto and neqgocio.

If. in the English language, one adds the word legal one runs into
serious difficulties because a legal act is an act emanating from an
authority (the government, the legislature or the judiciary) acting

tnlra wvires, as distinet from illegal acts which may be either wultra
vires or acts violating any norm.

In international law, national unilateral acts. be they legal or ille-
gal, emanating from national authorities, are mere facts. But some
of the unilateral acts can be elements of state practice contributing

(3) Nee O SCHACHTER. International Law in Theory and Practice. 1991 chapter V1 R4 105
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(o the formation of a customary .rule.of International law or other-
offecting the rights and obligations of a State in its interna-
relations. Behind some of the legal acts there is an intention
legal situations. It 1s this intention which distinguishes
ome acts from others and which justifies the supplementary quali-
:',cation which we find in the German, French, Italian and Spanish

WiS(‘
tional
(0 create

exPressions.

3. A second, and perhaps even greater difficulty, concerns the
definition of unilateral acts. In a previous study, (4) I proposed a
rather restrictive view of unilateral acts because emphasis was put.
in particular. upon the autonomous character of these acts. What
does it mean? Firstly, it means that a unilateral act .pr(.)duces legal
offects by its own and not as an element of.a nf)gotla.tmg process.
A well-known example of a unilateral act which ls not autonomous
1s the often quoted Ihlen-declaration which. was, in fact, a response
by the Norwegian Minister of Foreign Affairs upon a request by t.ht_)
I)vanish authorities. The declaration, therefore, does n(.)t stand on its
own and cannot be seen as a unilateral act sensu stricto

Secondly, autonomy also means that the u.nilateral act px:oduoes
legal effects without the necessary intervention of a ma’:vhmg a(*tf
by another State. A declaration of a State p.art): to ‘the ktatu'te. 0
the International Court of Justice under Al'.th’l(?. 36, §2. xrecogxgnzmg
as compulsory the jurisdiction of the Court, is without effect as long

as there is no matching declaration by the responding party. I'he

. 1 offort of two
compulsory jurisdiction of the Court 1s the legal effect o

matching declarations.

' lat ‘hich is part of a treaty-making process
Thirdly, a unilateral act which is part of a treat} Q]

- al ¢ ts are
cannot be considered as an autonomous act if the legal effects ¢

. : ; times. without

produced in the provisions of the treay, with, or bOll}etm}: s
. o arnr :, :l I ( '

the concurrence of unilateral acts from other p.dltle% atif oy
denunciation are not unilateral acts strictu

accession, reservalion, o
acts. (5) Karl Zemanek sum-

senso. They are adjunctive unilateral
marizes the situation as follows:

“Adjunctive legal acts are elements of the tre

process and have to be evaluated in the context o

atv-making or custom-forming
{ these processes. Autonomous

Paris, LGDIP

—

| ' ; rnational public
(4) E. Suy, Les actes junidiques unilatéraux en drotl inler? ]

1962 X11+290 p

(5) This expression 1s used by Karl ZEM'\'\'}"\.‘
' " . [ 7 (K 4
System”, Rec. des Cours, vol 266 (1997), 193 B9

| " the srnational
“The Legal Foundations of the Internati
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unilateral legal acts are communications under, not about, rules of {

» . » . - 7 ! ot 0 ](\ 2
legal order and intend to confirm or to change the legal position of I (
¢ 15 ) . . . ; O . 0 t e
state in apphcation of the respective rule of international law". (6)

m JE . 4

| [he Argentinian international lawyer and diplomat. Juyl; B
) ~'L‘ . ) ot 3 e y " . 1 % S &
l.(‘llls.lmt(rput:s the autonomy as “a manifestation of the wij| %
inked with any conventional act”™. (7 Py

an’ . act . (7) In a recent s

In : study, summay;

J» S marz-

ing the development of doctrine and state practice, 1 venty
. N \ e » . ° ‘ . ll.()
give the following definition of unilateral legal acts :

“Unilate : e e . .

. teral legal acts are declarations of the will emanating from l

ol inter ' Al . . ) 5 one subjec
rnational law aiming at a legal effect. The characteristics ol e

legal act are that it contains the declaration of the will of — l‘ Abpe,

. . . < ) () ()l] \. ()ll N § l .

mte aw ot - . \ ¢ subjec

rnational law, and that this declaration has an effect without t] ject of

| 1e

ment by TS ets of '
: t by other subjects of international law. This important characte
0 the expression 'autonomous unilateral legal act” (N) |

rl‘hi\‘ oct M " T 111 |
restrictive definition of unilateral acts of States was con
. M C -

firmed i i :
| 1ed 111 the following dictum of the International Court of Justic
In the Nuclear Test Cases : g

ill\'Ol\'(\.
ristie leads

“It 1s we ’ . ,
cll recognized that declarations made by way of unilateral
cerning legal or factual situations, mav | t 'ff . PR
: | Nt s, may have the effect of ereating | ’
tions... When it is o . e ‘ cating legal obliga
N n 1: 1s the intention of the State making the declaration tlnthit
should become bound accordi 15 g ‘
rding to its terms, that i '
- : S, that intention confers
laration the char . onfers on the dee-
§ < e g Y &4 . .
at character of a legal undertaking, the State being thencef.
required to follow a cours 5 1g thenceforth legally
taki { t] a course of conduct consistent with the declaration. An under
aKkinme ot t " . S ¢ ‘ 8 P y. )
“m",_; : e i\m(l. if given publicly, and with an intent to be bound, even
4 ] ll() » " . ) » . 4
| gh made within the context of international negotiations, is binding. In
1ese circumstances i g S, 18
untt inces, nothing in the nature of a quid pro quo nor any subsequent
acceptance of the dee )\ L »
15 rvl( uired f tth}( d;( 'aration, not even any ""l)l}' or reaction from other States
. o B () . . N ~ . - . '
| r the declaration to take effect, since such a requirement w ould be

Inconsistent wi v ot et ] -
) y ith the ~~tlnctl} untlateral nature of the juridical act by which the
pronouncement by the State was made” (9) g

4- TOdil 4 eV ‘ ' : >
ment and ’ h.tmmoer, and in the light of the progressive develop:
sti{u atn(l codification of the law of treaties. I wonder if the con-
5 ent e , , il
ement of autonomy of unilateral acts should not be some-

(6) Idem

at pp. 193-194 It s
o Jo-1d should be r 7. ) R
legal acts | be noted that Zemanek uses the expression unilateral

(7) “Una manifes 'y
YA ey gy g s ——
(B)E. BUY, N. ANGiEr. *Rechiiiacshine coi ity osnads
November 2000 4 ?:‘.!\(; L{‘;:lnllx('::(l(rl.”l;g(.;‘.lmtt" P'F]Rl"_tlg('. in Lexikon des Rechts, Volkerrechl.
Willenserklarungen, die auf «'Im('n;‘:‘. -I((|. lthﬂ"“;h"“" sind vom Volkerrechtssubjek ausgehende
seitige Rechtsgeschaft ist. dass es ‘]‘ ‘t\l\?lwn Erfolg gerichtet sind. Kennzeichnend fur das eIt
iy “_l””'s”'\h.‘ .” s die Willenserklarung nur eines Volkerrechtssubjekt enthalt
rung ohne Mitwirkung anderer Volkerrechtssubjekte wirksam wird

|)u~o'-‘ rm'l
SOS ithich relevay
1ite Merkmal
echtsgeschift’ ™ fuhrt auch zur Bezeichnung ‘selbstindiges emseitiges

() Australia v F O] ARt
rance, New Zealand v France 10 Reports. 1974, at 267 and 472

author

d to

ral
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revised or shaded. This rethinking is inspired by some

. - "3 ) T 1 . ) 4
isions in the Vienna Convention on the Law of Treaties (VCLT)
rning hoth reservations and denunciations.

what
])I‘Ov

conce
The VCLT defines a “reservation” as “a unilateral statement...”.

A multilateral convention may provide for the possibility of making
oservations. If one or more States make use of the possibility of

I
making a reservation, this reservation is a unilateral act fitting
within the t-reaty-making process. It would not be an autonomous

unilateral act as described above. (10)

Sometimes, however, international treaties contain an express
provision excluding reservations, (11) or otherwise prohibiting res-
orvations to certain provisions. If, nevertheless, reservations to
these provisions were made, they would certainly be unilateral acts,

but without the legal consequences intended by the author.

It must be emphasized. however, that recent state practice has
witnessed the appearance of forbidden reservations under the cloak
and disguise of interpretative declarations. Obviously, one will have
to proceed to a careful examination and interpretation of these dec-
larations in order to determine whether they are reser rations. If
they are reservations, no effect can be attached to them because the
treaty forbids them. But authentic interpretative declarations could
very well be considered as genuine autonomous unilateral acts gene-
rating the legal effects intended by the author.

Many an international multilateral treaty does not contain a
either allowing or forbidding them. If a
-ation. it would have the effect of limi-
laring party, provided

provision on reservations
party were to make a reser
ting the applicability of the treaty to the dec
the reservation is not in conflict with the object and purpose of the
treaty. This is a rule of customary international law incorporated
in Article 19 of the Vienna Convention on the Law of Treaties. (12)
But the treaty itself, which i« silent on the possibility of reserva-
tions, does not intervene in determining the effects of the reserva-
tion. One may, therefore, ask whether a reservation to a multi-

lateral treaty which does not contain a provision on reservations,

(10) See 3

A ' . » .
: (11) This is the case with most of the international
10Ns

disarmament and human rights conven

. A v . O @ “ ) TN & ! 1on IS
U2) Article 19 permits the formulation of a reservation unless ) the reservati

ln" $ . : s i
Ompatible with the object and purpose of the treat)
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should not be considered as a truly autonomous unilaterg] act, the
specific effects of which are solely determined by the (leclaring
party.

The same may be said, mulalis mutandis, about the gct of
denouncing a treaty or a treaty obligation. If the treaty authorizeg
the denunciation, the act will be an application of the treaty pro-
vision, and the procedure and legal effects will be these foreseen by
the treaty or by customary law as codifed in the Vienna Conventio
on the Law of Treaties. If the treaty expressly forbids a unilatera]
termination, the act will be an invalid one. But in the silence of the
treaty on a unilateral termination, this denunciation will only be
valid “if it is established that the parties intended to admit the pos-
sibility of denunciation or withdrawal”, or “when a right of denun-
ciation or withdrawal may be implied by the nature of the
treaty . (13) Is this latter hypothesis not another example of an
autonomous unilateral act the validity and the effects of which are
not linked to another treaty provision ?

5. There is another interesting phenomenon which may also be
considered as further revising the view that unilateral statements
and undertakings in treaty relations. such as ratifications, reserva-
tions and denunciations, do not belong to the category of autono-
mous unilateral acts. Professor Jean Charpentier has indicated that
States sometimes approve of or declare to be in agreement with cer-
tain treaties or provisions of treaties. He uses the French word
adhésion which may be confusing because in the French text of the
Vienna Convention on the Law of Treaties, adhésion is used as “the
international act so named whereby a State establishes on the inter-
national plane its consent to be bound by a treaty”. (14) In the
English terminology on the law of treaties, this adhésion is rendered
by the word accession. What Charpentier has in mind is the fact
that States, without becoming a party to a treaty, adhere to the
principles of the treaty. (15) He mentions France's acceptance of
the NPT prior to its accession in 1992, and the declaration of the

(13) See Articled 56 of the Vienna Convention
4 .\ e ) » ¢ ] ! i . » 3 - . 3 i

(14) See Article 2 (Use of terms) 1 (b) combined with Article 15 (Consent to be bound by a
treaty expressed by accession)
' (15)J Cn \RPENTIER, “Engagements unilatéraux et engagements conventionnels differences
i i Tgr " g ' m ) 1 7 )
: onvergences ', in Theory of International Law at the Threshold of the 21" Century. Essays in
wonour of Krysztof Skubiszewshi The Hague, Kluwer 1994, 367, at 371

T
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UNILATER:

Space Agency of 12 December 1978, adhering to the
and oblications of the 1974 Convention on the Registration
n Ch

..ots Launched into Space.

of ()b].€‘ amples may be the unilateral declarations against tor-

Sm.n]ar SXS ISt';ates on the basis of the UN General Assembly
ture lS?ue { {977. prior to the entry into force of the Convention
reSOluth'Ir‘l Oture and other Crual, Inhuman and Degrading Treat-
against Oi;uni‘ghment' adopted by the General Assembly on
el b 19LS4 (16) and the famous unilateral commitment by
10 Decem e:‘ - t’he Constatinopel Convention on the freedom of
Egypt t.O re;ﬁrough the Suez Canal. (17) One may add to these

, les the promulgation by Secretary-General Koﬁ Annap on
ehanlpb roance by the United Nations Forces of international
the O .,:e -ia,n law. (18) Without expressly referring to the Geneva
humamtc’“ns of 1949 and the Additional Protocols of 1977, this
CODV("’; ;Otion states that “(t)he fundamental principles and rules
pro'mgunglational law set out in the present Bulletin are applicable to
%{,:Z:efi N@tions forces when in situations of armed conflict they are

actively engaged therein as combatants...”. (19)

On 17 June 1982, the then Foreign Minister Gromyko of the tl}?l}
Soviet Union made a solemn pledge before the General Assgmb]} (?
the United Nations that his country would not b(? .the first to use
nuclear weapons. This may be viewed as a political st;lt(;r‘nlefnt%
nicely fitting in a propaganda exercice. But Gron.lykon on beha 10
the Soviet Union, added : “this obligation enters mvto force nnn}m 1-
ately at the moment it is proclaimed before the .UB Genera.l A»to.m-
bly”. (20) This language clearly indicate;‘s' that 1t wa.s tlu 1lntmtr ‘10:}
to make a legal commitment. The Russian FCdC‘I‘athl.l S C umtc_’x.t;
military strategy which was announced early 2000 1n fact with-
draws lllis comr‘nit,ment. One may argue that the theory of a fun-

rjghts a

' : T \ nter

(16) For the text see my Corpus luris Gentium _ﬁ\ Collection of Basie Texts on Modern In
state Relations, 274 od | Leuven, Acco, 1996, 513 fi

(17) See A/CN/4/486, p. 15, footnote

U18) Seeretary General's Bulletin, 6 August IQ!NV AR

(19) The Bulletin contains a resume of the basic provisions of | u.l C
Additional Protocols, It may be mentioned here that the 'lnh‘“mwm‘; v last tharty vears It 1s
Cross had insisted on such a commitment by the United Nations for the la: V!
only since the Security Council authorized UN l‘t‘uﬂ‘k"“",‘"g Opers
ter VIT of the (‘h:ll‘tl'l“. in Somalia. Rwanda and former Y ugoslavi
mally accepted to make this commitment

200 AJS 12/AC 1710 of 17 June 1982

onventions and ol the
- »
ommittee ol the l\t‘d

1tions to use foree under Chap
. that the United \ ations tor
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damental change of circumstances (rebus sic stantibus) is applical
'O . g ‘“ " . " l(“l \
to these unilateral “adlherences” and other commitments. (21) e

All these examples show that unilateral declarations containi
pledges, commitments, undertakings and promises to acc rtl i
obligations although the authors of these declaration; d o tl'Oé?t.\'
or cannot become parties to the treaty, may create leg“al (())blll'ot \'wSh
zlvl.l(l expectations. It is, therefore, suggeste(i that Art. 11 of tllga“m'ls
.\lonna (C‘onvention on the Law of Treaties (22) be. broad B
including autonomous unilateral commitments. Or, to put .‘;”‘;‘_l s
ently, the codification of the international law o’n uriilatl (I'ff(*'“
should contain a provision reflecting that consent to be b((?)m da(}?ts
a treaty or b“': treaty provisions can be given through such C(l)l:lll :
ments by subjects of international law which do not wish or e
become a party to the treaty. (23) L o

It should be noted that this phenomenon of “adhe i
treaty obligations, as described by Jean Charpentier shourlelncet Ito
confused with the unilateral commitments by St:it.m to (foll;o ')'O
course of conduct without any reference t.}) treaty )rov'?“ d
although ‘the distinction is a very subtle one, and itbislqubxi:il{)t’zil‘
tlvlat the famous dictum of the International Court of Jl;QgiCO in the
Nuclear Test Cases may be equally applicable to both ty{ws of com;

mitments. (24)

m:)(iolillllpnl(;:zzilnz?gzz mtzl-ly (*rezltc. legal effects for the States having
ae s, the question then arises whether these acts
may b.e withdrawn thus annihilating the effects. It is of course very
tempting t.0 state that a unilateral act, as defined in thé res;ri(-tiv‘c
‘;'l:‘i';.‘j“fl’lalne(l above and confirmed by the International (.‘ourl't of
api,rl(;/;(‘,}:n?}y b.e‘ ‘revoked. It is .Sl.lbmilt(’d, however, that in order to
kg 1e issue of revocability of a unilateral act, one has 1o
ook, first of.all. at the nature of the act, at its legal effects as well
as at the attitude of third parties. e

" ~, ] " v

.).I), .\\u further on Revocabilitv

(22) Article 11 M ’
. l Means of express ‘ONs |
State to be bound by a treaty Apr("r“‘ﬁ-{ consent to be bound by a treaty “The consent of
tuting a treaty mtiﬁmtnml ‘o "ln.\' e expressed by signature, exchange of instruments const

‘ accep e . -
uur(.f.d pltance ul)l)ru\ul or aceession, or by any other means If 80
(23) See draf | »
23) ! it articles 6 a 7 «
(24) See su nd 7 of the International Law (C‘ommissio \/('N 4500 Add |
pra, sub 4 and footnote 9 % 2
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at the nature of the unilateral act. one may perhaps

Looking
agree that a State may withdraw a protest, viz. a declaration or
o " ’
nt in which a State formally refuses to accept and recog

stateme ' .
a given factual or legal situation, with the effect that this

ation will not be opposable to that State. Here one
fer by analogy to the rule concerning the with-
drawal of objections to reservations as expressed in Article 22, §2.
of the Vienna Convention on the Law of Treaties: “Unless the
(reaty otherwise provides, an objection to a reservation may be

withdrawn at any time’ .
The revocability of a recogn ition 1

hecause the recognition implies that the
situation which becomes opposable to the rec

e recognition creates a legal expectation
izing State will adhere to its decl-
_be interpreted as a positive com-
¢ situation, and the with-

nize
fact or sitl
could perhaps re

s perhaps a more difficult 1ssue
declaring State accepts the
recognized fact or 0g-
nizing State, especially if th
in a third State that the recogn
sion. A recognition could. indeed

nitment to accept the recognized fact o
drawal of such commitment would amount to a wvenire contra
ase of the Territorial Dispute between

Libya and Chad, the International Court of Justice ruled that:
“(t)o recognize a frontier, that is to draw the legal consequences from

its existence, to respect it and to renounce to conlest it in the

future . (25)

The situation would ¢ wish to
withdraw a unilateral commaitment or promise. 1f it 1s
nts are subject to the rule pacta

compelled to accept that,
withdrawal or
of Treaties

(factum proprium). In the ¢

ertainly be similar if’ a State would

revoke or
accepted that unilateral commitme

sunt servanda, (26) one would also be
the provisions concerning the

Vienna Convention on the Law
able to unilateral commitments.
t be revoked when it has cre-
States and when the with-

mutatis mutandis,
denunciation in the
would equally be applic

A unilateral act by a State could no
ated legitimate expectations In third

L.ibva 18 lstnppml

.\(Ijllmlln s opinion
1CJ

IR . S
ro 3 y ; - A ) a w» >
o denying the 1955 Treaty boundary since it has acquiesced n and in fact recogmzed it
lu[;(/rfx 1994 P ]R3 - .
" ) { N L] ’ r b .
(26) Nuclear Test Cases, Australha v France and New Zealand France
nd performant

u)‘:

<D a ( )

Just as anda 1in the law
| obhgation

(note 4)

[CJ Hl;'.";f\‘ 1974

! overning the creation a o ol le L:-II n\\h

L;muns 15 the principle of good faith he very rule ol pacta sont sery

:"Ntur:r::'(;(; 18 based on good faith 80 also is the binding character of an llltrl‘;mll(m,l

4445 v unilateral declaration” See also B Suy. Les actes juridiques unilatéraus
3. and Paul Guggenheim's Foreword 1dem. V-VI
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drawal would cause a prejudice. This raises the issue of estoppel
which is a very complex one, not only because of substance, but
also because of its different meanings in common law and ip other
legal systems.

7. Sir Robert Jennings and Sir Arthur Watts deal with estoppel
in the chapter on the Responsibility of States, and only in a footnote
from which the opening sentence reads: “Questions of protest ang
acquiescence are often associated with considerations of preclusion
(the analogue in international law of rules of estoppel known to
common law jurisdictions)”. (27) Professor lan Brownlie has a cau-
tious view on estoppel. He refers first to the three essentials of
estoppel as developed by Professor Bowett, (28) viz. “(1) a state-
ment of fact which is clear and unambiguous; (2) this statement
must be voluntary, unconditional, and authorized; and (3) there
must be reliance in good faith upon the statement either to the det-
riment of the party so relying on the statement or to the advantage
of the party making the statement”. He then points out that
“estoppel in municipal law is regarded with great caution, and that
the "principle’ has no particular coherence in international law, its
incidence and effects not being uniform”. (29)

In view of the case law of the International Court of Justice, and
without going into the intricacies of estoppel as a procedural rule in
Anglo-American law, one may be tempted to follow Professor
Bowett’s analysis with a few nuances. Firstly, there should be a
clear and unambiguous representation or commitment, either
through a declaration or through conduct. Secondly, this represen-
tation must be voluntary and unconditional viz. autonomous.
Thirdly, it should emanate from an authorized person or entity
capable to act for and on behalf of a State. Fourthly, a third party
must have relied in good faith on the commitment which has thus
created legal expectations. Finally, the withdrawal, challenge or
revocation must be to the detriment of the relying party. For these
reasons, protest and acquiescence or consent viz. absence of protest
are key elements in the so-called rule of estoppel or preclusion, the

T ————

| (27) Oppenheim's International Law. O ed., 1
footnote 6

(28) DWW Bowgrr, “
in British )
(29)

)7
ondon, Longman, 1992 vol 1, pan | B

- . . . o 2 2K Y EN MR
| listoppel before international tribunals and its relation to acquiescence
carbook of International Law 1957, 176 at 202

) > ) 1. . A i L 4 ’ 4
SIBOWNLIE, Principles of Public International Law. Oxford, Clarendon, 4° ed 1990, 641
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rrect cendering of which in French may be forclusion. However,
O' )

£ a ynilateral commitment 1s a clear undertaking of a legal obliga-
it a : SR ‘ ; L
tion. the author would be precluded from renouncing, revoking or

thdrawing his commitment irrespective of the reliance of the
e : , : T

\\11. d party and of its detriment. If the legal basis of unilateral com-
ird parvy < , | 0 |

t ¢ ment 18 pacta sunt servanda and bona fides, there 1s no reason
mitn :

hy estoppel would have to intervene.
why €

8. In 1996, the (GGeneral Assembly of the .Unite(l Nations.invited
(he International Law (Commission to examine furt}.)er. the issue of
«Unilateral Acts of States™, given tlu?t the (,‘Olll.nllSSlf)n had px:e-
viously ‘dentified this topic as appropriate for codlﬁ.cat.lon and pro-
gressive development. Subsequent developments within the Ipter-
national Law Commission until 2006 have beer} (eox.nprehensnvely
ummarized in two important documents. The fn.'s.t 1S a 31.11111112‘1.1‘}'
issued by the United Nations Office of Legal t&ffalrs, (Codification
Division. on 15 March 2006. (30) The second.ls tl.le Rejport of.fhp
International Law Commission on the work of its Fifty-eight session,
Chapter 1X. | s |

In August 2006, the International Law Commission decldedW tf)
abandon its efforts to codify this topic. It adopted a se} of ten Gui-
ding Principles applicable to untlateral .declamtzon.s .of States (‘.aplai)l(:
of creating legal obligations. These Principles W‘(’I'C initially draftect‘ )y
the Special Rapporteur in his Ninth Report. (31) How(.?ver. the Com-
mission modified the Principles and provided them w1th.sh(.)rt com-
mentaries. The Commission commended the “Guiding Principles” to
the attention of the General Assembly. |

This was a somewhat unusual conclusion to a codiﬁ('at.lon proce-
dure that would normally conclude with a recomn;wn'(latloon to _‘t he
General Assembly to call for the convening of a ( o'dlﬁcatlon‘ ()()Il-
ference, or for the adoption of a set of Draft Artwles.wlt ‘\t?t ms,
therefore, that the codification of the unilateral acts of States can
be deemed a failure. What went wrong!

In his highly interesting exploratory reports v
unilateral acts of States. the Special Rapporteur adoptodr a Narm \‘\
definition of the “autonomous” nature of unilateral acts. The Inter
national Law Commission confirmed this choice.

on the definition of

G e )
(30) Http -/ /untreaty un org/ile summaries/9 9 htm
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Subsequently, the Rapporteur tO?k the Vi(.anna Co.nvention on
the Law of Treaties as the foundation Ston.e In c.lrawmg up draft
articles on unilateral acts. In reply to a questionnaire by the Uniteq
Nations Codification Division, certain member States clearly
expressed the view that the principles and rules embodied in t}
Vienna Convention could not be transposed per se to unilateral acts
of States. While replies from (Governments to questionnaires op
ssues before the International Law Commission tend, unforty-
nately, to be few in number, this view seemed to be confirmed in
the responses to the Commission’s own questionnaire on unilateral
acts i.e.. that such acts should not be assimilated to treaty commit-
ments. The Special Rapporteur did not apparently heed those
warnings. He proceeded to draft reports in which the provisions of
the Vienna Convention were transcribed, mutatis mutandis, into
principles guiding the legal effects of unilateral acts.

It may be true that unilateral declarations emanating from gov-
ernmental entities containing commitments or promises may be
binding under international law on the basis of the pacta sunt ser-
vanda rule. (32) But this is not sufficient to encompass the legal
effects of other unilateral acts of States, such as protests and rec-
ognition.

In its various sessions between 1997 and 2006, the International
Law Commission tried to convince the Special Rapporteur to adopt

a different approach. A Working Group, under the direction of Pro-

fessor Alain Pellet, tried to introduce the necessary changes, but to
no avail.

It must also be asked if the International Law Commission, and
subsequently the General Assembly in 1996, had given sufficient

thought to whether the time was ripe for codification of the topic
of unilateral acts.

This aborted initiative does not mean, however, that unilateral acts
of States have become irrelevant to international law. It is to be hoped
that, one day, new light will be shed on the place of unilateral acts In
international relations and law, based, inter alia, on the valuable infor-
mation contained in the aforementioned reports and the future com-

ments this failed attempt wil] certainly draw. This may then perhaps
lead to new codification initiatives in other fora.

(32) See Note 26,




